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PER CURI AM

Gene M Johnson, Acting Director of the Virginia Departnent of
Corrections (the state),?® appeals the district court’s conditional
grant of Carnell Draughn’s 8 2254 petition for wit of habeas
cor pus. The district court ruled that Draughn’s trial counsel
rendered i neffective assi stance of counsel because, during a notion
to withdraw from the case, he revealed confidential client
communi cations. Specifically, Draughn’s counsel inforned the tri al
court that Draughn wanted to nove for the trial judge’ s recusal on
the ground that the judge was bi ased agai nst African- Anericans. 1In
the opinion of the district court, counsel’s behavior failed the

standard set by Strickland v. Washi ngton, 466 U.S. 668 (1984), and

the state habeas court was objectively unreasonabl e in concluding
ot herw se. Because, even assumng Draughn’s counsel was
constitutionally deficient, Draughn cannot show that his counsel’s
actions resulted in actual prejudice, we reverse the conditional

grant of Draughn’s § 2254 petition.

'"At the time Draughn filed his habeas corpus petition in the
Virginia courts, Ronald Angel one was the named respondent. (J.A
at 260.) GCene Johnson was substituted as the nanmed party when
Draughn filed his 8§ 2254 petition in the district court. (J.A at
347.) To renmain consistent, the opinion refers to “the state” as
the party in interest.



l.

At approximately 8:40 p.m on the evening of March 31, 1997,
an African-American nale entered a Blockbuster Misic store in
Newport News, VA. The individual approached the front register,
pl aced his hand on the counter, and told the enpl oyee working at
the register, WIIliam Wrkinger, that he had “30 nother-f***Kking
seconds to clear that register before | pop a cap in your ass.”
(J.A. at 39.) After Workinger renoved the cash from the front
regi ster and then opened the next register for the individual only
tofind that it was enpty, the individual ordered Wrkinger to take
himto the room where the night deposit was kept. Workinger and
the individual went to the back of the store and knocked on the
door where Heat her Shaffer, another enpl oyee, was putting together
t he ni ght deposit. Wbrkinger told Shaffer to open the door because
there was a problem Shaffer did so, and the individual stood in
t he doorway and told Shaffer that she had “20 nother-f***king” or
“15 not her-f***ki ng seconds to put the noney in the bag.” (J.A at
45, 68.) Shaffer conplied, turning over sonewhere between $1500. 00
and $2000.00 to the individual. The individual then had Wr ki nger
follow himto the door. Once outside, the individual ran towards
a Firestone Tire establishnent.

Wor ki nger testified that the individual was approximately his
hei ght, around 5' 7" to 5' 9", and that the individual had a nustache

but no other facial hair. Shaffer testified that the robber was



also about 5'7", the sanme height as Workinger.? Wor ki nger
initially told police that the robber was wearing a bl ack basebal
cap, but he testified at trial that the individual was wearing a
bl ack stocking cap. Wrkinger blanmed the discrepancy on the fact
that he first thought the robber was sinply wearing a baseball cap
with the bill turned backwards. In contrast, Shaffer testified
that the individual wre a baseball cap wth the bill in front.
Bot h Worki nger and Shaffer testified that the individual wre a
dark, bulky jacket, and that the robber did not produce a gun but
kept his right hand in his jacket pocket, where there was a
not i ceabl e bul ge.

After the robbery, Wrkinger inmmediately called the police,
who responded within five mnutes. Later that evening, at
approximately 1:00 a. m, the police showed Wrkinger a page froma
hi gh school yearbook and asked Workinger if he could identify the
i ndi vi dual who robbed the Bl ockbuster. Workinger, after four or
five m nutes, picked out Carnell Draughn as the robber. Severa
days |l ater, the police showed Shaffer a spread of approximtely ten
phot os and she al so picked Carnell Draughn as the robber.

On the basis of these eyewitness identifications, the
Commonweal th of Virginia indicted Draughn on June 9, 1997, for two

counts of robbery and two counts of use of a firearm during the

’Draughn is approximately six feet tall and testified that he
had a full beard as of March 31, 1997. (J.A at 115.)
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comm ssion of a felony. A one-day bench trial was conducted on
January 28, 1998 in the Circuit Court for the Gty of Newport News
(trial court). Draughn took the stand in his own defense,
mai ntai ning his innocence. He testified that he and a friend went
to the Bl ockbuster Music at 8 p.m, he had left the store shortly
thereafter, and he was on the telephone with tw fenmale
acquai ntances at the tine the robbery took place. Draughn al so
testified that, while driving his friend home between 10:30 p.m
and 11: 00 p.m, he passed the Bl ockbuster Music but did not notice
any police vehicles there. Draughn had earlier told police,
however, that he passed t he Bl ockbuster Music after the robbery and
saw the police cars in front of the store. The trial court found
Draughn guilty on all counts.

On April 21, 1998, follow ng Draughn’s conviction but prior to
his sentencing, Draughn noved for a new trial based on newy
di scovered evidence. In support of this notion, Draughn argued
that Workinger testified falsely at trial when he stated that he
had never seen Draughn before that evening. Draughn presented
evi dence that he and Workinger had attended the sane high school
and that Draughn was a well-known basketball star at the school.

The trial court heard argunents on the notion on April 21, 1998,

and at one point stated, “if that’'s the only thing you base it on,
|’m prepared to go forward with sentencing.” (J.A at 162.)
Draughn’s counsel, Larry King, continued pressing the matter,



however, and the trial court then stated, “I’lIl give you an
opportunity to get himin here to testify whether or not he knew
himor not . . . but I think the testinony would reveal he just
sinply said he had not seen him previously.” (J.A at 163-64.)
The case was continued to June 10, 1998, for further consideration
of Draughn’s notion for new trial.

In the interim however, Draughn requested that King w thdraw
as his counsel. On May 21, the trial court held a hearing on
King’s notion to wthdraw During that hearing, the follow ng
exchange t ook pl ace:

The Court: Gve this Court, whoever wants to testify,

give me a reason why you should wi thdraw or why | should

allow you to withdraw, then I’'Il do it.

M. King: | think sone of the reasons would be

prejudicial to M. Draughn if | tell the Court sone of

t he reasons.

The Court: Well, | have a decision right on ny desk that

canme i n yesterday that says allowi ng withdrawal is within
the discretion of the Court and unless you give ne a

reason to allow you to withdraw, I’mnot going to do it.
M. King: First of all, they want a guarantee | can wn
t he case.

The Court: Go ahead.
M. King: Secondly, they question the Court’s prejudicial
attitude towards bl ack defendants. They want ne to press
that matter.
(J.A at 172.)
The trial court denied the notion to withdraw but permtted
Draughn to have substitute counsel appear on record at the notion

for newtrial and sentencing. (J.A at 175.) During that hearing,

the trial court also reversedits earlier ruling that Draughn coul d



question Wrkinger during the hearing on the notion for a new
trial.® Instead, the trial court said, “I amnot going to extend
this case now for additional evidence. . . . This is not new,
sonet hi ng new t hat he couldn’t have produced at the tine of trial.”
(J.A at 174.)

At the hearing on the notion for a newtrial, the trial court
did not permt Draughn to question Wirkinger. The court expl ai ned,
“I made it plain to M. King when he cane before nme that | would
not hear any further evidence in this case.” (J.A at 181.) “I

told you you could put it on the record for whatever good, but I

was not going to hear the evidence.” (J.A at 181.) “I am not
reopening this case for a new trial. There is no new evidence
that’s been presented to the Court.” The trial court did perm:t

Draughn’s new counsel to proffer, for the record, that Workinger
was one year ahead of Draughn in high school, and that Draughn was
wel | known in high school because he was a standout basketball
pl ayer . * Counsel also proffered that a different Bl ockbuster
Music was robbed the day before the one in question by an

i ndividual also wearing a black jacket and bl ack baseball cap

At the beginning of the hearing on the mption for a new
trial, the trial court ruled that the notion would be limted to
t he questi on of whether another individual had, in fact, confessed
to the crime. Counsel for both parties then rem nded the tria
court that the individual who “confessed” was in jail at the tine
of the robbery.

“The high school Draughn and Workinger attended had
approxi mately 2,000 students.



al t hough Draughn’s phot ograph was shown to eyew tnesses to that
crime, the did not identity Draughn as the perpetrator. The trial
court denied the notion for a newtrial and | ater sentenced Draughn
to a total of ten years inprisonnent.?®

Draughn appeal ed the denial of the notion for newtrial, but
the Court of Appeals of Virginia affirmed the trial court’s ruling,
finding that the evidence Draughn proffered during that notion
failed to neet the standard for granting a notion for a newtrial.
The Suprene Court of Virginia declined to hear Draughn’s direct
appeal .

On July 25, 2000, Draughn filed a petition under Virginia law
for habeas corpus in the state habeas court.® Draughn contended
t hat King provided i neffective assi stance of counsel by (1) failing
to advise himof his right toajury trial; and (2) m shandling the
nmotion for wthdrawal by violating Draughn’s attorney-client
privil ege. The state filed a notion to dismss the petition,

argui ng that Draughn could not neet either prong of the Strickland

Draughn’s sentence was inposed as follows: 3 years
i mprisonment for the first use of firearmduring the comm ssion of
a felony conviction; 5 years for the second firearmconviction; and
15 years each, suspended to one year, for the two robbery counts.
The sentences ran concurrently, resulting in a total of ten years
i mpri sonment. The trial court also ordered Draughn to pay
$3,600.00 in restitution to Bl ockbuster.

°Draughn’s petition for wit of habeas corpus in Virginia was
heard by the trial court. For ease of nonenclature, we wll refer
tothe trial court as the “state habeas court” when referencing its
anal ysi s of Draughn’s habeas corpus petition.
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v. Washington, 466 U.S. 668 (1984) test. Included with the notion

to dismss was an affidavit fromKing. King stated that, foll ow ng
the trial “M. Draughn and his father began expressing vViews
regardi ng a corrupt and bi ased j udge, police departnent, w tnesses,
and crimnal justice system” (J.A at 280.) According to King,
Draughn and his father “wanted nme to ask [the trial judge] to
renmove hinself fromthe case because of the trial judge s alleged
prejudi ci al beliefs against African-Amreri can defendants.” (J.A. at
281.) After King refused to nmake such a notion, “M. Draughn, and
his father, told ne to withdraw fromthe case. | explained to M.
Draughn that, at that stage, the court would require good reason
for me to withdraw. M. Draughn told nme to do what was necessary
to wthdraw fromhis case, and that he woul d fi nd anot her | awer to
do things his way.” (J.A at 281.)

The state habeas court heard argunents on Draughn’s habeas
corpus petition on Septenber 27, 2001. Follow ng oral argunent,
that court dism ssed Draughn’s petition “for the reasons stated in
the nmotion to dismss.” (J.A at 306.) On July 18, 2002, the
Suprene Court of Virginia sumarily declined to hear Draughn’s
appeal .

Foll owi ng the exhaustion of his state court renedies, on
August 14, 2002, Draughn filed a 28 U.S.C. A 8§ 2254 petition in the

United States District Court for the Eastern District of Virginia,



reasserting his ineffective assistance of counsel clains.’
Draughn’s 8§ 2254 petition was referred to a magi strate judge, who,
on June 10, 2003, issued a report and reconmmendati on concl uding
that Draughn’s 8§ 2254 petition should be granted as to the claim
that King was constitutionally deficient in handling the notion to
wi thdraw from the case because the disclosure of Draughn’s
confidential conversations “fell bel owthe range of conpetence that
the United States Constitution denmands.” (J.A at 401.) The
magi strate judge found that Draughn suffered actual prejudice
because, follow ng the denial of the notion to withdraw, the tri al
court reversed its earlier ruling and refused to permt Draughn to
guestion Wrkinger as part of his notion for a new trial. The
magi strate judge’'s report concluded that “[t]he findings and
statenents by the state court judge gave the appearance of anger
and support Draughn’s contention that the state court judge becane
hostile and did not properly consider his post trial notion.”
(J.A at 404.) Accordingly, in the magistrate judge's Vview,

Draughn est abl i shed that “the outcome of his notion for a newtri al

‘Draughn raised a total of three ineffective assistance of
counsel clai ns. The nmmgi strate judge recomended denying the §
2254 petition as to the first two clainms, and the district court
adopted that recommendation. In addition, the district court then
declined to grant Draughn a certificate of appealability (COA) as
to those clainms. Draughn failed to request a COAin this court as
to those two clains, so the denial of relief on those clains is not
before us. See Manokey v. Waters, No. 03-6932 (4th Gr. Dec. 2,
2004) (holding that a habeas petitioner nust obtain a COA before an
appel l ate court can review al ternate theories supporting a grant of
habeas relief.)

10



and sentenci ng may have been different.” (J.A at 404) (enphasis
added) . To renmedy the ineffective assistance of counsel, the
magi strate judge recomended a conditional grant of habeas corpus
requiring Virginia to appoint a new state trial judge to hear
Draughn’s notion for new trial.

The state filed objections to the nagi strate judge’s report,
and on August 5, 2003, the district court adopted the magistrate
judge’s recommendation conditionally granting Draughn’s § 2254
petition. The state filed a notice of appeal on Septenber 3, 2003,

and we have jurisdiction under 28 U S.C. A § 1291.%

.
We review de novo the district court’s decision to grant a
habeas petition based on a state court record, applying the sane

standards as the district court. VWittlesey v. Conroy, 301 F.3d

213, 216 (4th Cr. 2002). Pursuant to the Anti Terrorism and
Ef fective Death Penalty Act of 1996, the scope of our review and
that of the district court, is highly constrained. Under 28
US CA 8 2254(d)(1), we may grant a petition for habeas corpus,

Wi th respect to any claimadjudicated on the nerits in state court,

®Because the state, and not the habeas petitioner, is
appealing the ruling of the district court, we do not require a
certificate of appealability. See Fed. R App. P. 22(b)(3) (“A
certificate of appealability is not required when a state or its
representative or the United States or its representative
appeal s.”)
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if the state court decision was contrary to clearly established
federal law or the decision was an unreasonabl e application of
federal |aw as determ ned by the Suprene Court.

A decision of a state court is contrary to clearly established
federal lawif “the state court arrives at a concl usi on opposite to
that reached by [the Suprene] Court on a question of law or if the
state court decides a case differently than [the Suprene] Court has

on a set of materially indistinguishable facts.” Wllians v.

Taylor, 529 U. S. 362, 413 (2000).° A state court adjudication is
an unreasonabl e application of federal |aw when “the state court
identifies the correct governing | egal principle from|[the Suprene
Court’s] decisions but unreasonably applies that principle to the
facts of the prisoner’s case.” 1d. The state court’s application
of clearly established federal law nust be “objectively
unreasonabl e,” and “a federal habeas court may not issue the wit
sinply because that court concludes in its independent judgnment
that the rel evant state-court decision applied clearly established
federal |aw erroneously or incorrectly.” 1d. at 411.

Al though the state habeas court did not offer an independent
rational e i n denyi ng Draughn’ s habeas corpus petition, that court’s
ruling is still “an ‘“adjudication” of the nerits of the claimand

must be reviewed under the deferential provisions of 2254(d)(1).”

°Oraughn does not suggest that the state habeas court’s
deci sion was contrary to clearly established federal |aw.
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Bell v. Jarvis, 236 F.3d 149, 158 (4th Cr. 2000) (en banc). *“In

such cases, we conduct an i ndependent exam nation of the record and
the clearly established Suprene Court law, but we nust still
confine our reviewto whether the court’s determnation resulted in
a decision that . . . involved an unreasonable application of[]
clearly established Federal law.” 1d. (internal citations and
guotation marks om tted).

Draughn’s 8§ 2254 petition alleged that his counsel provided
i neffective assi stance, in violation of his Sixth Arendnent rights.

Under Strickland v. Washington, 466 U S. 668 (1984), a crimna

def endant nust nmake two showings to prove that his counsel’s
deficient performance deprived t he def endant of his Sixth Armendnment
right to counsel

First, the defendant nust showthat counsel’s perfornmance

was deficient. This requires show ng that counsel nade
errors so serious that counsel was not functioning as the

“counsel” guaranteed the defendant by the Sixth
Amendnent . Second, the defendant nmust show that the
deficient performance prejudiced the defense. Thi s

requi res show ng that counsel’s errors were so serious as
to deprive the defendant of a fair trial, a trial whose
result is reliable.

ld. at 687.
We do not address whet her Draughn’s counsel’s performance was

defici ent because we hol d that, even assum ng King’'s representation
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was constitutionally deficient, Draughn cannot prove that counsel’s
errors resulted in actual prejudice.?

The Strickland Court explained that “[i]t is not enough for

the defendant to show that the errors had some concei vabl e effect
on the outcone of the proceeding. Virtually every act or om ssion

of counsel would nmeet that test.” Strickland, 466 U. S. at 693

I nstead, “[t]he defendant nust show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceeding woul d have been different.” 1d. at 694.
“A reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone.” 1d. In making that determ nation

courts nmust “presunme . . . that the judge or jury acted according

St rickland permits reviewing courts to address the prejudice
prong of the inquiry first in appropriate cases. Strickland v.
Washi ngton, 466 U.S. 668, 697 (1984) (“[i]f it is easier to dispose
of an ineffectiveness claim on the ground of |ack of sufficient
prejudice . . . that course should be followed.”) W briefly note,
however, that it is not at all clear that the state habeas court
was obj ectively unreasonable in concluding that Draughn’s counsel
was not constitutionally deficient. First, Draughn’s principa
argunment is that King's performance was deficient because he
violated Virginia's Professional Code of Responsibility by
reveal ing a confidential conmmunication. See Rules of the Suprene
Court of Virginia, Pt. 6 8 Il Canon 4 (1997). The Suprene Court
has cautioned “breach of an ethical standard does not necessarily
make out a denial of the Sixth Amendnment guarantee.” Ni X V.
Wi teside, 475 U. S. 157, 165 (1986). “[A] court nust be carefu
not to narrow the w de range of conduct acceptabl e under the Sixth
Amendnent so restrictively as to constitutionalize particular
st andards of professional conduct.” |d. Furthernore, the alleged
confidence, that Draughn believes the trial judge was biased, was
communi cated to King with the intent that it would be disclosed in
open court as a notion requesting the trial judge' s recusal. Thus,
it is far from clear that King revealed a confidentia
conmuni cation to the court.
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to law.” 1d. Thus, to prevail under this prong of Strickland,

Draughn must show at |east that, but for King s disclosure, there
was a reasonable probability that the trial court would have
granted the notion for a new trial.* And, in order to grant
Draughn’ s habeas petition, we nust find that the state habeas court
was obj ectively unreasonable in concluding otherw se.

Applying this deferential standard of review, we concl ude that
t he state habeas court was not objectively unreasonable in finding
that Draughn did not suffer any prejudice, because the trial
court’s ruling on the notion for a new trial was correct as a
matter of Virginia |law.

Under Virginia law, notions for new trial based upon newy
di scovered evidence are “not |ooked upon wth favor” and are

“awarded with great reluctance.” Qdumyv. Commonwealth, 301 S.E.2d

145, 149 (Va. 1983). The def endant

bears the burden to establish that the evidence (1)
appears to have been di scovered subsequent to the trial;
(2) could not have been secured for use at the trial in
t he exercise of reasonable diligence by the novant; (3)
is not nmerely cunul ative, corroborative or collateral
and (4) is material, and such as shoul d produce opposite
results on the nerits at another trial.

|d. at 149.

""The state argues that Draughn was not prejudiced because
Dr aughn cannot show either a reasonabl e probability that the notion
for a newtrial would have been granted or that Draughn woul d have
prevailed at a newtrial. W need not decide which is the proper
“proceeding” with the nmeaning of Strickland because Draughn cannot
show a reasonabl e probability that the notion for a newtrial would
have been granted but for King s performance.
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Draughn cannot show a reasonable |ikelihood that the tria
j udge woul d have granted the notion for a newtrial but for King s
performance because Draughn’s evidence fails to neet the standard
announced above. The evidence Draughn w shed to press as newy
di scovered, that Workinger and Draughn attended the sane high
school and that another Bl ockbuster was robbed the night before,
fails at l|least the second, and arguably the fourth, requirenent
under Odum That was the conclusion drawn by the Court of Appeals
of Virginia on Draughn’s direct appeal. Evidence that Wbrkinger
and Draughn attended the same | arge high school could have been
di scovered prior to trial with reasonable diligence, especially
gi ven that Draughn’s high school record and athletic prowess were
menti oned several tines during the trial. Moreover, it is not
clear that the evidence was of the type that should change the
result at trial. At nost, the fact that the two attended the sane
hi gh school permts the inpeachnent of Workinger’s statenment that
he had never seen Draughn before. It does not nmean that Workinger
di d not see Draughn that evening in the store. Such evidence al so
does not cast doubt on Shaffer’'s positive identification of
Draughn. Li kewi se, evidence that another Bl ockbuster was robbed
the night before by an individual wearing a black jacket and
basebal | cap al so could have been discovered by diligence before
trial and, again, does not tend to disprove that Draughn robbed the

Bl ockbuster in question.
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Thus, even assum ng King was deficient in handling the notion
to withdraw, Draughn cannot show that he was prejudiced by the
deficiency because the trial judge' s ruling on the notion for new
trial was correct. There is no reasonable probability that, but
for King’s errors, the result of the notion for new trial would
have been different.

The district court concluded that the trial judge's anger with

Draughn after the notion to withdraw was deni ed net the Strickl and

prejudice inquiry. The district court’s approach presupposes the

inability of trial judges to separate personal feelings fromtheir

judicial duties. W will not lightly assunme that a trial judge,
faced with an allegation of racial bias, will shirk his duties to
apply the law to the case before him As the record here

indicates, the trial judge perfornmed his duties properly in
refusing to grant Draughn’s notion for a newtrial on the basis of

new y di scovered evi dence. *?

L.
The decision of the district court, conditionally granting
Draughn’s § 2254 petition, is reversed.

REVERSED

"We further note that the trial court sentenced Draughn to a
total of two years inprisonnment out of a possible thirty years on
t he robbery counts — hardly the picture of a vindictive judge.
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